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PETITION FOR REVIEW 
 

TO THE HONORABLE TANI G. CANTIL-SAKAUYE, CHIEF JUSTICE 
OF THE SUPREME COURT OF THE STATE OF CALIFORNIA, AND 
TO THE HONORABLE ASSOCIATE JUSTICES OF THE COURT: 
 
 Petitioner James Maral, Jr. (hereinafter Maral) respectfully petitions 

this Court for review of the published decision of the Court of Appeal, 

Third Appellate District, affirming the trial court’s sustaining of a demurrer 

to petitioner’s complaint for declaratory and injunctive relief against Live 

Oak Municipal Code (LOMC), section 17.17.040, also referenced by the 

Court of Appeal as Ordinance 538 (Ordinance) in its published opinion, 

which bans all medical marijuana cultivation in the City of Live Oak (City) 

by everyone.  The City’s Ordinance conflicts with and is, therefore, 

preempted by California law, which expressly authorizes qualified medical 

marijuana patients to cultivate marijuana for their personal medical use.  

The appellate court’s decision, filed November 26, 2013, is attached hereto 

as Exhibit A and is published at Maral v. City of Live Oak (2013) 221 

Cal.App.4th 975. 

ISSUES PRESENTED FOR REVIEW 

 1. Does a local ordinance that bans medical marijuana 

cultivation for everyone, including qualified medical marijuana patients 

who are expressly authorized to do so under the Compassionate Use Act 

(Health & Saf. Code, § 11362.5) (CUA) and the Medical Marijuana 
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Program Act (Health & Saf. Code, § 11362.7 et seq.) (MMP), conflict with 

these state laws and is, therefore, preempted by State law?  

 2. Is a local ordinance that expressly asserts its disagreement 

with State law and prohibits what State law expressly allows “inimical to” 

State law, so that it is preempted?  

 3. Does the Ordinance unconstitutionally amend the CUA by 

setting limits on medical marijuana cultivation below the amount 

reasonably needed by qualified patients for their personal medical use? 

REASONS FOR GRANTING REVIEW 

 Approved by fifty-six percent of the California electorate in 1996, 

the CUA was expressly enacted by the electorate to “ensure that seriously 

ill Californians have the right to obtain and use marijuana for medical 

purposes where that medical use is deemed appropriate and has been 

recommended by a physician who has determined that the person’s health 

would benefit from the use of marijuana. . . .”  (Health & Saf. Code, § 

11362.5(b)(1)(A).)  After its passage, however, the Legislature received 

“reports from across the state [revealing] problems and uncertainties in the 

[CUA] that have impeded the ability of law enforcement officers to enforce 

its provisions as the voters intended and, therefore, have prevented 

qualified patients and designated primary caregivers from obtaining the 

protections afforded by the act.”  (Stats. 2003, ch. 875, § 1, p. 6422.)  To 

rectify this, and “promote uniform and consistent application of the act 
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among the counties within the state” (Stats. 2003, ch. 875, § 1, p. 6422), the 

Legislature, through the MMP, expressly assured qualified patients that 

they “may . . . maintain” six mature plant or twelve immature plants for 

their medical needs.  (See Health & Saf. Code, § 11362.77, subd. (a).)  In 

addition, the Legislature only expressly authorized localities to enact 

“medical marijuana guidelines allowing qualified patients or primary 

caregivers to exceed the state limits set forth” above.  (See Health & Saf. 

Code, § 11362.77, subd. (c) .)  Together, these provisions constitute a clear 

statement by the California Legislature that the State’s municipalities may 

expand upon the “safe-harbor” provisions afforded to medical marijuana 

patients regarding cultivation, but they may not subvert or obliterate them.  

The Court of Appeal’s published decision condones both, which is 

contradictory to the letter and spirit of the electorate and Legislature when 

they enacted the CUA and MMP, respectively.  Review by this Court is 

necessary to settle an extremely important question of law within the 

meaning of California Rules of Court, rule 8.500(b)(1).  Otherwise, when 

combined with the City’s simultaneous ban on medical marijuana 

dispensaries (LOMC, § 17.17.070), medical marijuana patients who were 

promised by the State that they would be able to cultivate their own 

medicine will be forced to the black market to obtain it.  This is clearly not 

what either the electorate or Legislature intended when they passed 
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California’s medical marijuana laws.  The Ordinance is “inimical to” these 

law and is preempted.   

Furthermore, by intentionally gutting California’s medical marijuana 

laws in this manner, the City has raised the question what is meant by the 

phrase “inimical to” for purposes of State law preemption.  In a series of 

cases, this Court has advanced various, often competing, formulations of 

the phrase “inimical to” in this context of preemption.  (Compare Action 

Apartment Assn., Inc. v. City of Santa Monica (2007) 41 Cal.4th 1232, 

1243-1244 (Action Apartment) [opn. of Moreno, J.] [describing “inimical 

to” as contrary to statute’s purposes] with id. at p. 1253 [dissenting opn. of 

Corrigan, J.] [stating that “inimical to” means that an ordinance “prohibit[s] 

what the statute commands or command[s] what it prohibits.’”].)  Review 

by this Court is necessary to secure uniformity of decision and settle this 

extremely important question of law within the meaning of California Rules 

of Court, rule 8.500(b)(1).    

Lastly, the Ordinance unconstitutionally amends the CUA by 

restricting personal medical marijuana cultivation below the amount 

established in the CUA, which is that which is that amount of marijuana 

that is “reasonably related to the patient’s current medical needs.”  (See 

People v. Kelly (2010) 47 Cal.4th 1008, 1013 (Kelly), quoting People v. 

Trippet (1997) 56 Cal.App.4th 1532, 1549.)  
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STATEMENT OF THE CASE 

 Soon after the passage of the Ordinance, petitioner Maral filed a 

complaint, and, later, a second amended complaint, which is the operative 

complaint in this action, alleging, inter alia, that the Ordinance was 

preempted by the MMP.  (Maral, supra, 221 Cal.App.4th at p. 979.)  The 

trial court entered an order sustaining a demurrer to the second amended 

complaint and dismissed the action.  (Id. at p. 980.)  Maral timely filed a 

notice of appeal of this decision on August 14, 2012.  By published 

decision, dated November 26, 2013, the Court of Appeal for the Third 

Appellate District affirmed the superior court’s holding, finding that there 

was no preemptive conflict between State and local law.  (Maral, supra, 

221 Cal.App.4th at p. 975.)  That decision became final by operation of 

Rule 8.264(b) on December 26, 2013.  Petitioner has timely filed the instant 

Petition for Review, pursuant to Rule 8.500(e)(1). 

STATEMENT OF FACTS 

 Clearly disagreeing with the electorate, who sought to “ensure that 

seriously ill Californians have the right to obtain and use marijuana for 

medical purposes where that medical use is deemed appropriate and has 

been recommended by a physician” (Health & Saf. Code, § 11362.5, subd. 

(b)(1)(A)), and the Legislature, which expressly provided that qualified 

medical marijuana patients may cultivate six mature or twelve immature 

plants (Health & Saf. Code, § 11362.77, subd. (a)), the Live Oak City 
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Council enacted a total ban on personal medical marijuana cultivation 

authorized by State law, declaring as follows: 

The CUA and MMP do not appear to have facilitated the 
stated goals of providing access to marijuana for patients in 
medical need of marijuana, but instead the predominant use 
of marijuana has been for recreational and not medicinal 
purposes.  As the report issued by the California Chiefs 
Association on September 2009, entitled “California Chiefs 
Association Position Paper on Decriminalizing Marijuana” 
states, “[i]t has become clear, despite the claims of use by 
critically ill people that only about 2% of those using crude 
marijuana for medicine are critically ill.  The vast majority of 
those using crude marijuana as medicine are young and are 
using the substance to be under the influence of THC 
[tetrahydrocannabinol] and have no critical medical 
condition.”  (California Chiefs Association’s Position Paper 
on Decriminalizing Marijuana, available at the Planning 
Department.). 
 

(LOMC, § 17.17.010, § E; see Maral, supra, 221 Cal.App.4th at p. 979.)  

Lest there be any question that the Position Paper relied upon by the Live 

Oak City Council in passing Ordinance No. 538 was openly hostile to the 

medical marijuana laws enacted by the State, the Position Paper expressly 

stated the following:  “Proposition 215, the Compassionate Use Act, was 

passed by California voters in 1996 on a ballot initiative promoted by those 

who subscribe to the idea that all drug use should be legalized and people 

should be taught how to safely use drugs” and that “[t]his position paper 

will examine this issue and identify the position of the California Police 

Chiefs Association, which is that Marijuana is destructive to our society 

and should remain unlawful.”  (See Request for Judicial Notice, Exhibit A 
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at p. 1, italics added.)  Further, the City expressed its predilection for 

federal law by stating that federal law prohibits the cultivation of marijuana 

and “[t]he City does not wish to be in violation of federal law.”  (See 

LOMC, § 17.17.010, § J; Maral, supra, 221 Cal.App.4th at p. 979.) 

 Thus, to ensure that qualified medical marijuana patients do not have 

access to medical marijuana, as promised them by the electorate and the 

Legislature, the City of Live Oak employed a double-barreled attack.  On 

the one hand, the City banned all cultivation of medical marijuana by 

individuals, so they could not cultivate their own medicine.  (LOMC, § 

17.17.060.)  On the other hand, the City banned all medical marijuana 

dispensaries within the City, so medical marijuana patients could not obtain 

their medicine from others.  (LOMC, § 17.17.070.)1  This should have 

                                                                    
1The Live Oak Ordinance provides as follows: 
 
17.17.040   Prohibition of Marijuana Cultivation 
Marijuana cultivation by any person, including primary caregivers and 
qualified patients, collectives, cooperatives or dispensaries is prohibited in 
all zone districts within the City of Live Oak.  (Ord. 538, § 3, 2011)  
 
17.17.070  Medical marijuana Collectives, Cooperatives and 
Dispensaries 
Medical marijuana collectives, cooperatives and dispensaries are not 
permitted in any zone district within the City of Live Oak. 
 
17.17.100  Nuisance and Civil Penalties 
Any cultivation, processing or distribution of medical marijuana which 
takes place in violation of  any provision of this Section is unlawful, and is 
hereby declared a public nuisance and is subject  to all enforcement actions 
pursuant to Chapter 14.08 of the Live Oak Municipal Code. (Ord. 538, § 3, 
2011)  
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prompted the City, trial court, and the Court of Appeal to answer the 

question how qualified medical marijuana patients are supposed to obtain 

the medicine they need under this ordinance.  The answer is that medical 

marijuana patients are faced with the Hobson’s choice of turning to the 

black market or foregoing their medicine, which is not what either the 

electorate or Legislature intended. 

 Because of this conflict with California law, qualified medical 

marijuana patient James Maral challenged the Live Oak medical marijuana 

cultivation Ordinance, inter alia, as preempted by the MMP by proscribing 

activity that has been authorized by State law.  (See Maral, supra, 221 

Cal.App.4th at p. 979.)  Analogizing this case to this Court’s opinion 

regarding distribution in City of Riverside v. Inland Empire Patients Health 

and Wellness Center, Inc. (2013) 56 Cal.4th 729 (Riverside), the Court of 

Appeal held summarily that the “CUA and MMP do not preempt a city’s 

police power to prohibit the cultivation of all marijuana within [the] city.”  

(221 Cal.App.4th at p. 978.)  This unwarranted extension of Riverside, 

supra, from distribution to cultivation prompted Maral to file the instant 

petition.  He did not file a petition for rehearing with the Court of Appeal. 
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ARGUMENT 

I. THE CITY OF LIVE OAK ORDINANCE PROHIBITING ALL 
 MEDICAL MARIJUANA CULTIVATION WITHIN THE 
 CITY  VIOLATES THE EXPRESS PROVISIONS OF THE 
 MMP AND THE PURPOSES OF THE CUA AND MMP, AND 
 IS, THEREFORE, PREEMPTED  
 
 After the California electorate set out to “ensure that seriously ill 

Californians have the right to obtain and use marijuana for medical 

purposes where that medical use is deemed appropriate and has been 

recommended by a physician” (Health & Saf. Code, § 11362.5, subd. 

(b)(1)(A)), the Legislature expressly provided that  “a qualified patient or 

primary caregiver may . . . maintain no more than six mature or 12 

immature marijuana plants per qualified patient” (Health & Saf. Code, § 

11362.77, subd. (a)).  In addition, in the same provision, the Legislature 

provided that “[c]ounties and cities may retain or enact medical marijuana 

guidelines allowing qualified patients or primary caregivers to exceed the 

state limits set forth in subdivision (a).”  (Health & Saf. Code, § 11362.77, 

subd. (c), italics added.)  Read together, these statutes provide that localities 

must allow cultivation of at least six mature or 12 immature marijuana 

plants for personal medical use and localities are only authorized by the 

Legislature “to exceed” these quantities, not to subvert them.  The Like Oak 

Ordinance does exactly what the Legislature prohibits (subd. (c)) and 

prohibits what the MMP expressly authorizes (subd. (a)), so it is preempted.  

(See cases cited, post.) 
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   A. Legal Standards 

 Although municipalities generally have the discretion to regulate 

their land, that discretion is not unlimited.  State preemption of local 

legislation is established by article XI, section 7, of the California 

Constitution, which authorizes municipalities to make and enforce 

ordinances and regulations that are “not in conflict” with the State’s general 

laws.  (See Cal. Const., art. XI, § 7; Action Apartment Assn., Inc. v. City of 

Santa Monica (2007) 41 Cal.4th 1232, 1242 (Action Apartment).)   

 “[L]ocal legislation that conflicts with state law is void.”  (City of 

Riverside v. Inland Empire Patients Health and Wellness Center, Inc. 

(2013) 56 Cal.4th 729, 743 (Riverside), citing Sherwin-Williams Co. v. City 

of Los Angeles (1993) 4 Cal.4th 893, 897 (Sherwin-Williams); Morehart v. 

County of Santa Barbara (1994) 7 Cal.4th 725, 747.).  A conflict between 

state and local law exists if the local legislation “duplicates, contradicts, or 

enters an area fully occupied by general law, either expressly or by 

legislative implication.”  (Riverside, supra, 56 Cal.4th at p. 743, citation 

omitted; Action Apartment., supra, 41 Cal.4th at p. 1242, quotation omitted; 

Sherwin-Williams, supra, 4 Cal.4th at pp. 897-898.)  “[L]ocal legislation is 

‘contradictory’ to general law when it is inimical thereto.”  (Riverside, 

supra, 56 Cal.4th at p. 743; Action Apartment., supra, 41 Cal.4th at p. 1242, 

quotation omitted; Sherwin-Williams, supra, 4 Cal.4th at p. 898; see 

O’Connell v. Stockton (2007) 41 Cal.4th 1061, 1068 [“A local ordinance 
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contradicts state law when it is inimical to or cannot be reconciled with 

state law”]; see also Sherwin-Williams, supra, 4 Cal.4th at p. 903 [“A local 

ordinance contradicts state law when it is inimical to or cannot be 

reconciled with state law”], italics in original.)   

 The crux of the preemption analysis is whether the Legislature 

intended to preempt the local regulation at issue.  (See Cohen v. Board of 

Supervisors (1985) 40 Cal.3d 277, 295 [“The test is whether state law is so 

formulated as to indicate an intent to preclude local regulation”]; see also 

People ex rel. Lungren v. Superior Court (1996) 14 Cal.4th 294, 305 [“A 

court should not adopt a statutory construction that will lead to results 

contrary to the Legislature’s apparent purpose.”]; People v. Melton (1988) 

206 Cal.App.3d 580, 592 [“where the main purpose of the statute is 

expressed[,] courts will construe it so as to effectuate that purpose by 

reading into it what is necessary or incident to the accomplishment of the 

object sought”].) 

ARGUMENT 

 B. The City of Live Oak Ordinance Is Preempted By State  
  Law  
 
 Here, the City has crossed the line regarding preemption drawn by 

the Legislature in enacting the MMP.  Seven years before the MMP’s 

passage, the electorate stated its intent in that personal medical marijuana 

cultivation by qualified patients to treat their illnesses should be allowed 
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throughout the State -- the CUA stated that its intended purpose was to 

“ensure that seriously ill Californians have the right to obtain and use 

marijuana for medical purposes where that medical use is deemed 

appropriate and has been recommended by a physician who has determined 

that the person’s health would benefit from the use of marijuana” (Health & 

Saf. Code, § 11362.5(b)(1)(A)) and the Ballot Argument in Favor of 

Proposition 215 (the CUA) provides that “Proposition 215 allows patients 

to cultivate their own marijuana simply because federal laws prevent the 

sale of marijuana, and a state initiative cannot overrule those laws.”  (See 

Ballot Pamphlet Argument in Support of Proposition 215 [Request for 

Judicial Notice, Exhibit B].)  The Bill Analysis of the MMP evidences the 

Legislature’s understanding of the CUA as authorizing, not just 

decriminalizing, personal cultivation of medical marijuana by qualified 

patients -- “Existing law authorizes, under the Compassionate Use Act 

(Proposition 215 of 1996), individuals with chronic medical conditions and 

their caregivers to cultivate, possess, and use marijuana upon the 

recommendation of their physician.”  (See Bill Analysis, Senate Floor 

Analysis, dated September 11, 2003 [Request for Judicial Notice]; cf. 

Fiscal v. City and County of San Francisco (2008) 158 Cal.App.4th 895, 

913 [taking judicial notice of legislative history of state statute to determine 

preemption].)       
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 To further the CUA’s stated purposes and its understanding that 

cultivation of marijuana by qualified individuals was authorized by the 

CUA, the Legislature, after receiving “reports from across the state have 

revealed problems and uncertainties in the [CUA] that have impeded the 

ability of law enforcement officers to enforce its provisions as the voters 

intended and, therefore, have prevented qualified patients and designated 

primary caregivers from obtaining the protections afforded by the act” 

(Stats. 2003, ch. 875, § 1, p. 6422), enacted the MMP in 2003 to “promote 

uniform and consistent application of the act among the counties within the 

state” (Stats. 2003, ch. 875, § 1, p. 6422).  Through the MMP, the 

Legislature explicitly stated that qualified patients “may maintain” 

(cultivate) six mature or twelve immature plants and told localities that it 

was only expressly authorizing them to “exceed” those baseline quantities.  

(Health & Saf. Code, § 11362.77, subd. (a), (c); see Kelly, supra, 47 Cal.4th 

at p. 1012 [“Health and Safety Code section 11362.77 [footnote], which is 

part of the Medical Marijuana Program (MMP) (§ 11362.77 et seq.), 

prescribes a specific amount of marijuana that a ‘qualified patient’ may 

possess or cultivate.”]. 2)  Specifically, the Legislature added section 

                                                                    
2 In case there is any question that “maintain[ing]” marijuana plants means 
the same as “cultivating” them, the Legislature referred to the quantities of 
marijuana described in subdivision (a) as “possession and cultivation 
limits.”  (See Health & Saf. Code, § 11372.77, subd. (e), italics added.) 
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11362.77 of the Health and Safety Code to the MMP (§ 11362.77), which 

provides as follows: 

(a) A qualified patient or primary caregiver may possess no 
more than eight ounces of dried marijuana per qualified 
patient.  In addition, a qualified patient or primary caregiver 
may also maintain no more than six mature or 12 immature 
marijuana plants per qualified patient 
 

* * * 
 

(c)  Counties and cities may retain or enact medical marijuana 
guidelines allowing qualified patients or primary caregivers to 
exceed the state limits set forth in subdivision (a). 

 
* * * 

 
(f) A qualified patient or a person holding a valid 
identification card, or the designated primary caregiver of that 
qualified patient or person, may possess amounts of 
marijuana consistent with this article. 

 
 (Health & Saf. Code, § 11362.77, subd. (a), (c), (f).)  This legislation “sets 

forth a ‘safe harbor’ by authorizing possession of specific amounts of 

medical marijuana within those specific limits.”  (Kelly, supra, 47 Cal.4th 

at p. 1015.)  It also instructs localities that they may only exceed those 

quantities (Health & Saf. Code, § 11362.77, subd. (c)), which means that 

they may not further restrict them.  (See In re J. W. (2002) 29 Cal.4th 20, 

209 [the principle of statutory construction known under the Latin name 

expressio unius est exclusio alterius is that the expression of one thing in a 

statute ordinarily implies the exclusion of other things], citing Gikas v. 
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Zolin (1993) 6 Cal.4th 841, 852;3 see also Ex Parte Daniels, (1920) 183 

Cal. 636, 649 [holding that local ordinance reducing speed limit below that 

set by Legislature was preempted]4; see also Health & Saf. Code, § 

                                                                    
3 In Gilkas, supra, this Court explained this principle of statutory 
construction as follows: 
 

Because the Legislature has specified exactly what preclusive 
effect the criminal proceeding has on the administrative, we 
may not grant greater preclusive effect merely because we 
may find it to be desirable.  [footnote]  Expressio unius est 
exclusio alterius. The expression of some things in a statute 
necessarily means the exclusion of other things not expressed. 
(Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 
43 Cal.3d 1379, 1391, fn. 13.)  The expression of preclusion 
by an acquittal excludes preclusion in other regards not 
expressed. 
 

(6 Cal.4th at p. 852.) 
 
4 In Daniels, supra, Justice Olney explained: 

[A]ny local ordinance fixing a lesser maximum would be 
invalid, as plainly in conflict with the provision of the state 
law authorizing any speed not unsafe up to the maximum 
fixed by it.  Now, the only difference between such a reading 
of state law and its actual reading is that the permission to 
travel at any speed, not unsafe, up to the maximum fixed, 
instead of being couched in the affirmative, is put in the 
negative.  The traveler is told, you may not travel at an unsafe 
speed -- safe or unsafe -- but any other limitation upon you is 
prohibited.  This can mean but one thing, and that is that the 
traveler is authorized to travel at any rate of speed he desires, 
provided he does not travel at an unsafe rate or exceed the 
limit fixed.  It is merely putting in a negative and roundabout 
way what could better have been said directly and 
affirmatively.  With such a law a city ordinance fixing 
another and lower limit is plainly in conflict. 
 

(183 Cal. at pp. 649-650 [conc. opn. of Olney, J.].) 
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11362.83 [“Nothing in this article shall prevent a city or other local 

governing body from adopting and enforcing laws consistent with this 

article,” italics added; Qualified Patients Association v. City of Anaheim 

(2010) 187 Cal.App.4th 734, 754 [“it seems odd the Legislature would 

disagree with federal policymakers about including medical marijuana in 

penal and drug house abatement legislation [citations], but intend that local 

legislators could side with their federal--instead of state--counterparts in 

prohibiting . . . property uses ‘solely on the basis’ of medical marijuana 

activities”], citations omitted.)  Under article XI, section 7 of the California 

Constitution, localities must abide by these limitations.   

 Notwithstanding these statutes, the City of Live Oak enacted 

Ordinance No. 538 (LOMC, § 17.17.040) because it disagrees with them.  

(See LOMC, § 17.17.010, § (E); Request for Judicial Notice, Exhibit A, at 

p. 1.)  By reducing the limit of marijuana plants that may be cultivated by 

qualified patients for their personal medical use to zero, thereby 

effectuating a total ban on medical marijuana cultivation by individual 

patients, even in the sanctity of their own homes, Live Oak Ordinance No. 

538 conflicts with and is, therefore, preempted by the MMP.  (See Health 

and Safety Code, § 11362.77, subds. (a), (c), (f); see also Civ. Code, § 3482 

[“Noting which is done under the express authority of a statute can be 

deemed a nuisance”].)  Such conflict resulting in State law preemption is 

both express and implied, as the Ordinance violates the express terms of 
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subdivisions (a) and (f), which authorize qualified medical marijuana 

patients to cultivate six mature and twelve immature plants (see Kelly, 

supra) and the Legislature has implicitly forbidden localities from enacting 

ordinances that restrict the amounts of marijuana qualified patients may 

cultivate below those provided for by the MMP. 

 Thus, in Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, this 

Court held that two provisions of a San Francisco ordinance regulating 

escort services were preempted by state law.  (Id. at p. 294.)  With respect 

to implied preemption, this Court stated that “[i]f the ordinance . . . 

attempted to prohibit conduct proscribed or permitted by state law[,] either 

explicitly or implicitly, it would be preempted.”  (Id. at p. 293, citing In re 

Lane (1962) 58 Cal.2d 99.)  “The test is whether state law is so formulated 

as to indicate an intent to preclude local regulation. . . .  (Id. at p. 295.)  

Although this Court found that the remaining provisions of the San 

Francisco escort ordinance were not preempted in that case under this test, 

since “State law does not implicitly or explicitly prohibit or permit conduct 

regulated by the ordinance” (ibid.), its analysis compels a finding of 

preemption here.  The MMP explicitly allows qualified patients to cultivate 

six mature marijuana plants and it only expressly authorizes localities to 

enact regulations that exceed (but not lower) these cultivation guidelines.  

This statutory language evidences an intent by the Legislature to preclude 

local regulations that further limit the cultivation guidelines established by 
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it in the MMP.  Because the Live Oak Ordinance not only further limits, but 

completely bans cultivation activity that the MMP expressly permits and 

the Legislature implicitly disallows localities from doing this (see Health & 

Saf. Code, § 11362.77, subd. (c)), the Live Oak Ordinance banning 

personal medical marijuana cultivation is preempted.  (See, e.g., Ex Parte 

Daniels (1920) 183 Cal. 636, 647-648 [holding that a local ordinance that 

set the maximum speed limit for motor vehicles below that set by state law 

was “contradictory” to state law and, therefore, preempted]; cf. Great 

Western Shows, Inc. v. County of Los Angeles (2002) 27 Cal.4th 853, 867-

888 [“[W]hen a statute or statutory scheme seeks to promote a certain 

activity and, at the same time, permits more stringent regulation of that 

activity, local regulation cannot be used to completely ban the activity or 

otherwise frustrate the statute’s purpose.”], citing Blue Circle Cement, Inc. 

v. Board of County Com’rs (10th Cir. 1994) 27 F.3d 1499; Fiscal, 158 

Cal.App.4th at p. 915 [“total bans are not viewed in the same manner as 

added regulations, and justify greater scrutiny”], citing Great Western, 

supra, 27 Cal.4th at pp. 867-868.)  

 That the MMP contains a limited savings clause expressly allowing 

localities to exceed the quantities for medical marijuana cultivation in the 

MMP does not rescue the Ordinance from preemption.  In Action 

Apartment, supra, 41 Cal.4th 1232, this Court considered whether and to 

what extent the litigation privilege of Civil Code section 47, subdivision 
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(b), conflicts with and is, therefore, preempted by a section of the City of 

Santa Monica’s “Tenant Harassment” ordinance, which prohibits eviction 

actions brought by landlords in bad faith.  (See id. at p. 1237.)  This Court 

found that the state litigation privilege preempts the first provision of the 

ordinance, which assesses penalties for filing an action to recover 

possession of a rental unit in bad faith, since it “cut[s] against the litigation 

privilege’s ‘core policy’ of protecting access to the courts.”  (Id. at p. 

1244.)  Stated succinctly, the first provision of the ordinance was found 

“inimical to the important purposes of the litigation privilege” because it 

“severely restricts landlords’ freedom of access to the courts.”  (Id. at p. 

1243.)  Even though this Court recognized that the Legislature included in 

its rental housing legislation several savings clauses, which preserve the 

authority of local governments to regulate in this area, this Court found 

“nothing in these narrowly focused savings clauses that is designed to give 

local governments the new and additional authority to adopt ordinances 

limiting state laws of general application, including the litigation privilege.”  

(Id. at pp. 1244-1255.)  Because the local ordinance conflicted with the 

statute’s core policies, this Court found it preempted with respect to 

eviction actions, no matter how well-intentioned the local ordinances may 

be.  (See id. at p. 1244, 1249-1250 [“that the City was motivated by a 

legitimate government purpose does not justify its enforcement of a law 

that discourages all landlords, including those motivated by honest 
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intentions, from initiating unlawful detainer actions”], italics in original.)  

The same is true here. 

 Although the Live Oak Ordinance is not as well-intentioned the 

ordinance at issue in Action Apartment, supra, since it is explicitly based on 

a Position Paper that states its disagreement with State law (see Request for 

Judicial Notice at p. 1), and simultaneously bans both medical marijuana 

dispensaries and personal cultivation in a deliberate attempt to subvert State 

law, it is certainly just as inimical to State law.  The Live Oak Ordinance, 

when read in its entirety, not only eviscerates the spirit of the CUA and 

MMP by eliminating access by qualified patients to the medical marijuana 

they need (cf. Action Apartment, supra, 41 Cal.4th at p. 1243), but the 

cultivation ban also violates the operative provisions of the MMP, which 

allow qualified patients to cultivate six mature marijuana plants or twelve 

immature plants and provides only that municipalities may enact 

regulations that exceed these amounts.  By contravening both the spirit and 

letter of the MMP in this fashion, the Live Oak Ordinance is inimical to the 

CUA and MMP and is, therefore, preempted.                

 Underscoring this point is Fiscal v. City and County of San 

Francisco (2008) 158 Cal.App.4th 895, wherein the court found that a local 

ban on possession of handguns, as well as its prohibition on the sale and 

distribution of firearms, were preempted by state law, which allowed for 



 21 

such possession and sales.  (Id. at pp. 911-915.)  The court reasoned as 

follows: 

If the preemption doctrine means anything, it means that a 
local entity may not pass an ordinance, the effect of which is 
to completely frustrate a broad, evolutional statutory regime 
enacted by the Legislature.  Section 3 of Prop. H stands as an 
obstruction to the accomplishment and execution of the full 
purposes and objectives of the legislative scheme regulating 
handgun possession in this state.  For that further reason, it is 
preempted.  (Sherwin-Williams Co. v. City of Los Angeles, 
supra, 4 Cal.4th at pp. 897-898 [local legislation is preempted 
if it is “inimical” to accomplishment of the state law’s 
policies].) 

 
(Id. at p. 911.)   

 As for section 2 of Proposition H, which bans the sale of firearms in 

San Francisco, the court held that this section of the ordinance “conflicts 

with state law because it has the effect of banning the sale of every single 

handgun which the Unsafe Handgun Act (Pen. Code, § 12125 et seq.) 

(UHA) indicates ‘may be sold’ in California.  [Citation].”  (Id. at pp. 912-

913.)  Even while acknowledging that, “room has been left by the 

Legislature [in the UHA] for some quantum of local handgun sales 

regulation” (id. at p. 915, citation omitted), the court found that the UHA 

impliedly preempts San Francisco’s ban on firearm sales (ibid.).  The court 

emphasized that the San Francisco ordinance did not merely create 

additional regulations on the sale of firearms in San Francisco, but 

effectuated a total ban on the sale of firearms, which “may be sold” in the 



 22 

state.  (Id. at p. 915.)  The court explained why this total ban on activity 

allowed by the State was preempted: 

[T]his case is not one where a local entity has legislated in 
synergy with state law.  To the contrary, here the state and 
local acts are irreconcilable, clearly repugnant, and so 
inconsistent that the two cannot have concurrent operation.  
(Water Quality Assn. v. City of Escondido (1997) 53 
Cal.App.4th 755, 765 [61 Cal. Rptr. 2d 878], citing Western 
Oil & Gas Assn. v. Monterey Bay Unified Air Pollution 
Control Dist. (1989) 49 Cal.3d 408, 419-420 [261 Cal.Rptr. 
384, 777 P.2d 1571.)  As the trial court recognized, section 
2’s ban on the sale of handguns does not merely overlap with 
the UHA; instead, it “swallows the state regulation whole.”  
The City is not simply imposing additional restrictions on 
state law to accommodate local concerns; but instead, it has 
enacted a total ban on an activity state law allows.  This 
difference was recognized in Great Western, which noted that 
total bans are not viewed in the same manner as added 
regulations, and justify greater scrutiny.  (Great Western, 
supra, 27 Cal.4th at pp. 867-888.)  Therefore, we agree that 
with the passage of the UHA, the Legislature has impliedly 
preempted local ordinances, such as section 2, which 
completely bans the sale of all handguns. 
 

(Fiscal, supra, 158 Cal.App.4th at p. 915.) 

 Here, as in Fiscal, the Lie Oak Ordinance banning marijuana 

cultivation by everyone is repugnant to State law.  The MMP states that 

qualified patients “may . . .maintain” six mature or twelve immature plants 

and that such patients “may possess” such amounts of medical marijuana.  

(Health & Saf. Code, § 11362.77, subd. (a), (f).)  This Court has referred to 

these cultivation guidelines as “safe harbor” provisions.  (Kelly, supra, 47 

Cal.4th at p. 1015.)  Although the MMP explicitly leaves room for 

localities to enact regulations regarding the amount of marijuana qualified 
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patients may cultivate, that authority is limited to “medical marijuana 

guidelines allowing qualified patients or primary caregivers to exceed the 

state limits set forth” above.  (See Health & Saf. Code, § 11362.77, subd. 

(c).)  By enacting a total ban on medical marijuana cultivation by qualified 

patients on both public and private property, both indoors and out, “the City 

is not simply imposing additional restrictions on state law to accommodate 

local concerns; but instead, it has enacted a total ban on activity state law 

allows.”  (See Fiscal, supra, 158 Cal.App.4th at p. 915.)  Because 

Ordinance No. 538 “swallows the state regulations whole” (see ibid.) and 

exceeds the authority expressly granted to localities by the Legislature to 

regulate medical marijuana cultivation (Health and Safety Code, § 

11362.77), the Live Oak Ordinance banning all marijuana cultivation is 

preempted. 

 To reach a contrary result, the Court of Appeal does not cite or even 

mention section 11362.77, or any of the binding authorities cited above; 

instead, it relies on this Court’s decision in City of Riverside v. Inland 

Empire Patients Health and Wellness Center, Inc. (2013) 56 Cal.4th 729 

(Riverside), and its own decision in Browne v. County of Tehama (2013) 

213 Cal.App.4th 704 (Browne), for the proposition that “there is no right -- 

and certainly no constitutional right -- to cultivate medical marijuana,” so 

Maral’s second amended complaint fails to state a viable cause of action.  

(Maral, supra, 221 Cal.App.4th at p. 984.)  The Riverside case, however, 
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was decided in the very different context of medical marijuana 

dispensaries, as opposed to marijuana cultivation by individuals.  Browne, 

supra, expressly distinguished a case, such as this one, where a 

municipality enacts a total ban on medical marijuana cultivation.  (See 

Browne, supra, 213 Cal.App.4th at p. 711 [“Nothing in the Ordinance bans 

the cultivation of medical marijuana outright”].)  Whereas this Court’s 

opinion in Riverside, provides that the CUA and the MMP only provide a 

defense to state criminal sanctions for medical marijuana dispensaries (56 

Cal.4th at p. 749), the Legislature expressly discussed personal medical 

marijuana cultivation in the MMP and expressly authorized it.  (See Health 

& Saf. Code, § 11362.77, subd. (a), (f).)  Unlike dispensaries, where the 

Legislature expressly allowed municipalities to “adopt[] local ordinances 

that regulate the location, operation, or establishment of a medical 

marijuana cooperative or collective” (Health & Saf. Code, § 11362.83, 

subd. (a)), it implicitly forbade localities from enacting regulations that 

undermine the cultivation quantities established by the MMP.  (See Health 

& Saf. Code, § 11362.77, subd. (c).)  Under these very different 

circumstances, where the activity at issue here has been expressly addressed 

by the Legislature, it is clearly erroneous for the Court of Appeal to rely on 

dispensary ban cases to allow cultivation bans against individual medical 

marijuana patients without even addressing these specific provisions of the 

MMP.  (Cf. Harris v. Capitol (1991) 52 Cal.3d 1142, 1157 [“A litigant 



 25 

cannot take shelter under a rule announced in a decision that is inapplicable 

to a different factual situation in his own case”]; Qualified Patients Assn., 

supra, 187 Cal.App.4th at p. 754 [“An opinion is not authority for 

propositions not considered”], quotation omitted.)  This unjustified 

extension of Riverside, supra, and Browne, supra, without serious 

discussion of the applicable case law and statutes, will harm tens of 

thousands of medical marijuana patients, is “inimical to” the wishes of the 

California electorate and Legislature, and warrants this Court’s review.5 

II. THIS COURT SHOULD GRANT REVIEW TO DEFINE 
 WHAT IS MEANT BY “INIMICAL TO” FOR PURPOSES OF 
 STATE LAW PREEMPTION 
 
 It is unclear to what extent the Court of Appeal’s decision here is 

dependent upon this Court’s description of “inimical to” in Riverside, 

supra, since it summarily relies on Riverside, supra, without further 

discussion, for its holding that the Live Oak Ordinance is not preempted.  

(See Maral, supra, 221 Cal.App.4th at pp. 984-985.)  While Petitioner 

believes that Ordinance No. 538 is “contradictory” or “inimical to” the 

MMP under any reasonable construction of those terms, an independent 

reason for this Court to grant review of the Court of Appeal’s opinion is to 

                                                                    
5 Unfortunately, the Court of Appeal’s endorsement of the City of Live 
Oak’s ban on personal medical marijuana cultivation has already spread to 
other localities.  Several weeks after the Court of Appeal’s published 
decision in Maral, supra, the County of Fresno also passed an absolute ban 
on medical marijuana cultivation.  (See Request for Judicial Notice, Exhibit 
D.) 
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resolve the important question of what is meant by the term “inimical to” 

for purposes of state law preemption. 

 The common meaning of the term “inimical to” is “adverse in 

tendency or effect;” “hostile.”  (See Webster’s Dictionary, as reprinted at 

www.dictionary.com; cf. United States v. Stelmokas (3d Cir. 1996) 100 

F.3d 302, 304 [referring to “inimical to” as “hostile”].)  Notwithstanding 

this common understanding of “inimical to,” this Court has advanced 

competing interpretations of this phrase in its state law preemption 

jurisprudence.  In Action Apartment, supra, for instance, five members of 

this Court (George, C.J., Moreno, J., Kennard, J., Baxter, J. and Chin, J.) 

defined “inimical to” as contradictory to the core purpose of the statutory 

scheme.  (See 41 Cal.4th at pp. 1243-1244 (opn. of Moreno, J.).)  Justice 

Corrigan, joined by Justice Werderger, dissented in that case, contending 

that the ordinance at issue was not “inimical to” the statute in the relevant 

sense -- “it ‘does not prohibit what the statute commands or command what 

it prohibits.’”  (Id. at p. 1253 (dissenting opn. of Corrigan, J.), quoting 

Sherwin-Williams Co. v. City of Los Angeles (1993) 4 Cal.4th 893, 902; see 

also Riverside, supra, 56 Cal.4th at p. 743.)  

 Because this latter description of “inimical to” does not apply to 

ordinances that prohibit what the Legislature specifically authorizes, no 

matter how hostile or destructive such ordinances are to the State’s medical 



 27 

marijuana laws, Justice Liu explained in his concurrence in Riverside, 

supra, as follows: 

  I join the court’s opinion and write separately to clarify 
the proper test for state preemption of local law. 
 

* * *  
 

 The court further states:  “The ‘contradictory and 
inimical’ form of preemption does not apply unless the 
ordinance directly requires what the state statute forbids or 
prohibits what the state enactment demands.  [Citations.]  
Thus, “no inimical conflict will be found where it is 
reasonably possible to comply with both the state and local 
laws.”  (Maj. Opn., ante, at p. 743.) 
 
 The first sentence of the above statement should not be 
misunderstood to improperly limit the scope of the 
preemption inquiry.  As the court’s opinion makes clear 
elsewhere, state law may preempt local law when local law 
prohibits not only what state law “demands” but also what the 
statute permits or authorizes.  (See Maj. Opn., ante, at pp. 
758, 760-761, discussing Cohen v. Board of Supervisors 
91985) 40 Cal.3d 277, 293 [219 Cal. Rptr. 467, 707 P.2d 840] 
(Cohen); Great Western Shows, Inc. v. County of Los Angeles 
(2002) 27 Cal.4th 853, 867-868 [118 Cal. Rptr. 2d 746, 44 
P.3d 120] (Great Western Shows). 
 
 In a similar vein, the second sentence of the above 
statement--“no inimical conflict will be found where it is 
reasonably possible to comply with both the state and local 
laws” (Maj. Opn., ante, at p. 743)--also should not be 
misunderstood.  If state law authorizes or promotes, but does 
not require or demand, a certain activity, and if local law 
prohibits the activity, then an entity or individual can comply 
with both state and local law by not engaging in the activity.  
But that obviously does not resolve the preemption question. 
 
 . . . Local law that prohibits an activity that state law 
intends to promote is preempted, even though it is possible 
for a private party to comply with both state and local law by 
refraining from that activity.  (See Great Western Shows, 
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supra, 27 Cal.App.4th at pp. 867-868; Cohen, supra, 40 
Cal.3d at p. 293.) 
   
 I do not understand today’s opinion to hold otherwise.  
In this case, defendants argue that the Medical Marijuana 
Program (MMP) authorizes and intends to promote what the 
City of Riverside prohibits:  the operation of medical 
marijuana dispensaries.  If such legislative authorization were 
clear, then the ordinance in question might well be 
preempted. 
 

(Riverside, supra, 56 Cal.4th at pp. 763-764.) 

 The Court of Appeal misunderstood this Court’s opinion in 

Riverside, supra, in the manner described by Justice Liu.  Without regard to 

the differences in the MMP’s treatment of distribution, as opposed to 

cultivation, the Court of Appeal states summarily that municipalities may 

ban both.  (See Maral, supra, 221 Cal.App.4th at pp. 984-985.)  Whereas 

the Legislature only provided a defense to state criminal sanctions with 

respect to medical marijuana dispensaries (Riverside, supra, 56 Cal.4th at p. 

754, citing Health & Saf. Code, § 11362.765), it expressly stated that 

qualified patients may cultivate six mature marijuana plants and limited 

municipalities authority to enact regulations that exceed this amount.  (See 

Health & Saf. Code, § 11362.77, subd. (a), (c).)  The City of Live Oak may 

well disagree with these provisions, but the preemption doctrine does not 

allow it to contradict State law.  “If the preemption doctrine means 

anything, it means that a local entity may not pass an ordinance, the effect 
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of which is to completely frustrate a broad, evolutional statutory regime 

enacted by the Legislature.”  (Fiscal, supra, 158 Cal.App.4th at p. 911.)       

III. THE LIVE OAK ORDINANCE UNCONSTITUTIONALLY 
 AMENDS THE CUA 
 
 Further underscoring the contradiction between the Live Oak 

Ordinance and the State’s medical marijuana laws is that the Ordinance 

unconstitutionally amends the CUA.  Article II, section 10(c), of the 

California Constitution states:  “The Legislature . . . may amend or repeal 

an initiative statute by another statute . . . only when approved by the 

electors unless the initiative statute permits amendment or repeal without 

their approval.”  Its purpose is to “protect the people’s initiative powers by 

precluding the Legislature from undoing what the people have done, 

without the electorate’s consent.”  (Knight v. Superior Court (2005) 128 

Cal.App.4th 14, 22, quoting Proposition 103 Enforcement Project v. 

Quackenbush (1998) 64 Cal.App.4th 1473, 1484.)   

 The Court of Appeal cites its own opinion in Browne, supra, for the 

proposition that “only the Legislature can amend a statute, so the proper 

analysis is whether the Ordinance is preempted by state law” (Maral, 

supra, 221 Cal.App.4th at p. 983), but there is no sound reason to grant 

municipalities even greater authority than the Legislature in this respect.  

The purpose of the prohibition on legislative amendments of voter-

approved initiatives is to prevent the Legislature from “undoing” what the 
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People of California have done without their consent.  (Knight, supra, 128 

Cal.App.4th at p. 22.)  As this Court recognized in Kelly, the CUA allows 

qualified patients to possess or cultivate amounts of marijuana that is 

reasonably necessary for their personal medical needs, and the use of local 

prosecutor of the MMP to curtail this ability unconstitutionally amends the 

CUA.  (Kelly, supra, 47 Cal.4th at p. 1016, citing Trippet, supra, 56 

Cal.App.4th at p. 1549.)  For these same reasons, a municipality may not 

curtail the reasonable possession and cultivation amounts provided by the 

People in the CUA.         

CONCLUSION 

 Through a combination of their endorsement of local bans on 

medical marijuana dispensaries, and, most recently, a ban on personal 

medical marijuana cultivation, the California courts have ripped the heart 

out of the State’s medical marijuana laws.  Indeed, the City of Live Oak 

unabashedly states that this was its goal.  (See LOMC, § 17.17.040, citing 

Request for Judicial Notice, Exhibit A, at p. 1.)  If the California courts are 

to approve the curtailment of the State laws passed by the electorate and 

Legislature in this fashion, such determination, which affects tens of  

/ / / 

/ / / 

/ / /
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thousands of qualified patients, should, at the barest minimum, be made by 

the State’s highest Court.  This Court should grant review of the Court of 

Appeal’s erroneous, and extremely harmful, opinion. 
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