
 

The California Supreme Court has ruled that employers can discriminate against 
Californians even if their doctor has recommended medical marijuana for them.

A law to protect the employment rights of medical marijuana patients, 
SB129, needs your support. This bill will come to a vote before  
January 20, 2012.

We are urging Californians in the following key districts to contact their  
Senators asking them to support SB 129: 
 
   - Lou Correa (Santa Ana, Garden Grove, Buena Park, Anaheim, Westminster) (714) 558-4400
   - Ron Calderon (Montebello, Santa Fe Springs, Norwalk, Whittier) (323) 890-2790
   - Michael Rubio (Bakersfield, Fresno)  (661) 395-2620; (559) 264-3070
   - Juan Vargas (Chula Vista, Imperial county, parts of San Diego and Riverside) (619) 409-7-690
   - Gloria Negrete-McLeod (Montclair, Pomona, Fontana, San Bernardino, Chino) (909) 621-2783
   - Roderick Wright (Long Beach, San Pedro, Inglewood, Palos Verdes, Westminster) (310) 412-0393
   - Lois Wolk (Davis, Vacaville, Stockton) (916) 651-4005; (707) 454-3808; (209) 948-7930

Constituents can also email their Senators by clicking on the graphic above  
at www.CaNORML.org. To find out who your representative is, visit  
http://www.leginfo.ca.gov/yourleg.html

Read more about the bill at www.CaNORML.org/drugtesting.



By Ellen Komp, Deputy Director California NORML
415-563-5858, ellen@canorml.org

Californians have a chance to take an important stride 
for human rights in the coming weeks in Sacramento. 
SB129 (Leno), which will be voted on sometime before 
January 20, would grant employment rights to our state’s 
medical marijuana users.

Many are unaware that the California Supreme Court 
has ruled that employers may fire anyone who fails a 
drug test, even legal medical marijuana patients. Sadly, 
people often find this out only after they’ve lost their 
jobs. California NORML regularly receives calls on this 
topic. In recent weeks we have heard from a manager 
at an electronics store, a bottler at a beer factory, and 
others who have been unfairly deemed unfit for work 
because they use marijuana medicinally. 

Ironically, we are often told that it’s marijuana that en-
ables people to be productive workers, by managing 
their pain without opiates, or allowing them to sleep, 
or staving off migraine headaches. But unless they can 
stomach pharmaceutical medications for their ailments, 
they’re out of luck when it comes to the job market. 

This situation persists despite the fact that urine test-
ing programs have been shown in study after study not 
to improve workplace safety. Better alternatives for im-
pairment testing are starting to gain ground, as trucking 

companies and others are looking for better and more 
immediate ways to reduce their accident rate. One com-
pany even markets their Alertometer as an iPhone app.  

Under SB129, employers would retain the right to take 
action against employees who were working while im-
paired. Those in safety-sensitive positions and certain 
health-care workers could still be drug tested. “I’m a 
fierce champion of the reasonable,” joked Sen. Mark 
Leno when he announced the bill at a CalNORML con-
ference last year, adding, “I don’t think the voters of Cal-
ifornia, when they passed Prop. 215, intended it to only 
benefit unemployed people.” 

Why should non-smokers care about this bill? Apart 
from the obvious human rights issue, it’s bad policy to 
marginalize a segment of the population as unemploy-
able. Not only does it encourage the kind of illegal be-
havior the laws would like to prevent, but it robs the 
workforce of some of its most creative and productive 
participants. In fact, a new study published in the Amer-
ican Journal of Epidemiology found that the mental 
function and memory of nearly 9,000 British men at age 
50 was the same or higher among those who admitted 
to using marijuana or other illicit drugs moderately.

Recent polling shows that California voters strongly fa-
vor employment rights for medical marijuana smokers, 
by a 66-28% margin. Readers can get informed and take 
action on SB129 by visiting www.CaNORML.org  

Strike a Blow for Employment Rights with SB129
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Q. Does SB 129 allow an employee to smoke mari-
juana at work?
A. No. Using medical marijuana on the premises of 
a place of employment or during working hours was 
prohibited by the Legislature in SB 420 (Vasconcel-
los, 2003). SB 129 reaffirms the existing law and states 
that nothing in the bill “shall prohibit an employer 
from terminating the employment of, or taking other 
corrective action against, a person who is impaired on 
the property or premises of the place of employment 
or during the hours of employment, because of the 
medical use of marijuana.” 

Q. Does SB 129 prohibit drug testing of employees?
A. No. Any employer that drug tests their employees 
may continue to do so under SB 129. What changes is 
how they handle a positive test for a medical cannabis 
patient. 
 Traditional urine or blood tests detect the pres-
ence of metabolites of marijuana that can linger for 
weeks after use. Unlike alcohol testing, marijuana 
tests do not show if a person is under the influence. 
Because it is against state law for even a medical can-
nabis patient to be impaired by marijuana at work, 
an employer may administer an impairment test to 
determine if the qualified medical marijuana patient 
is impaired. 
 These tests are cheaper than traditional drug 
testing and are superior because they provide a better 
determination of safety performance and the results 
are available immediately, instead of days or weeks 
later.
 These assessments are tests of memory, cogni-
tion, and reflexes can be administered from any 
computer and are cheaper than laboratory drug tests. 
Another kind of impairment test measures responses 
in the pupil of the eye and can save money for orga-
nizations that regularly do urine or blood testing of 
large numbers of workers. 
 With both types of impairment tests the results 
are available immediately which means the problem 
of being impaired at work can be dealt with imme-
diately. That makes impairment testing superior to 
laboratory urine and blood tests that take weeks for 
results. A problem worker is identified more quickly, 
removing weeks of extended employment during 
which others may be put at risk.

Q. Can an employer comply with drug-free work-
place rules found in certain federal contracts?
A. Yes. Federal drug-free workplace law and regula-
tion prohibit the use, distribution, and possession of 
illegal controlled substances in the work place, but do 
not require drug testing. US Department of Trans-
portation regulations do require drug testing of safety 
sensitive positions and our bill exempts those employ-
ees from the employment discrimination protections. 
 SB 129’s definition of safety sensitive positions is 
identical to state and federal regulations. Like those 
regulations we chose not to enumerate each possible 
position in statute because a complete list could never 
be compiled and maintained. 

Q. Will SB 129 increase workers compensation costs?
A. No. It is illegal for a medical marijuana patient to 
be under the influence at work. Under the terms of SB 
129 an employer may administer an inexpensive im-
pairment test. If an employee is impaired at work, the 
employer may terminate the employee or take other 
corrective action.
 Proposition 215 has been the law in California 
since 1996. Opponents have not been able to show 
that there has been any increase in workers com-
pensation costs resulting from medical cannabis use 
by workers in the 12 years since it was permitted. In 
2003, SB 420 expressly prohibited medical cannabis 
use on the premises of a workplace or during working 
hours. SB 129 maintains this prohibition in law. 

Q. Why does SB 129 expressly define law enforce-
ment as a safety sensitive position?
A. Law enforcement officers carry weapons, prosecute 
criminals, and are responsible for the safety of others. 
This would clearly be a safety-sensitive position under 
our definition. However, what makes law enforcement 
officers different from other safety-sensitive positions 
is that they have sworn to uphold both federal and 
state law. To be a medical cannabis patient would by 
definition be a violation of their pledge to uphold fed-
eral law. Therefore, we have expressly excluded them.

SB 129 (Leno) Questions & Answers

SB129 WILL BE VOTED ON IN JANUARY 2012.

READ MORE AND CONTACT YOUR STATE SENATOR 
at www.CaNORML.org
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